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prohibition to stay proceedings of a military tribunal set up after a
proclamation of martial law. The decision turned upon the technical
scope of the writ, which is only available against persons or bodies
in the nature of inferior courts exercising a jurisdiction. It was held
that the military tribunal in question was not such a body, but only
an advisory committee of officers to assist the commander-in-chief,
against which the writ could not lie. The House of Lords expressly
refrained from discussing the merits of an application under a writ
of habeas corpus or other process than prohibition.
Thus the law, if it be correctly stated above, affords little protec-
tion to persons in a martial law area, at all events to those who have
been convicted of capital offences under the military regime. If
the courts are not sitting, they have no remedy. If the courts are
in session, an order of prohibition, according to the decision in Re
Clifford and O'Sullivan (ante) will not be granted, while the writ of
habeas corpus is probably only available if the courts hold that
war was not raging at the time of the commission of the ofifence
(The King v. Allen, ante). On the other hand, it must be noted that
neither Marais' nor Allen's Cases are binding on the English courts,
which ar$, therefore, competent to say, should occasion arise, that
even during a state of war the acts of the military are subject to
the controlling jurisdiction exercisable by means of the writ of
habeas corpus.
Although the military obtained, under the Defence of the Realm
Acts, 1914-15, a large measure of control in the United Kingdom
and in Ireland, it cannot be claimed, apart from the Irish disturbances,
that at any time between 1914 and 1918 a state of war was raging,
despite hostilities by way of occasional enemy air-raids and bom-
bardments from the sea. The control exercised during that period
over the civilian population was strictly legal, while the courts were
exercising, under certain statutory restrictions, their full functions.
By the first of the Defence of the Realm Acts passed in 1914 trial by
court-martial was authorised for the enforcement of regulations
forbidding the sending of information to the enemy or for securing
the means of communication, such as the railways and docks. Later
there were added to the offences triable by court-martial rumour-
mongering and offences against the Defence Regulations committed
in areas where troops were being trained or concentrated. The
Defence of the Realm (Admt) Act, 1915, drastically curtailed the
jurisdiction of courts-martial to try offences against the Regulations
(except in case of invasion) and restored to British subjects the right
to be tried by a jury in a civil court for those offences which had
hitherto been punishable by courts-martial Both civil and military
authorities exceeded their legal powers from time to time, and there
were many cases of the courts intervening at the instance of persons